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What is copyright?

By Disney Enterprises, Inc. - https://www.bbc.co.uk/newsround/46145370 [1], Fair 
use, https://en.wikipedia.org/w/index.php?curid=39132269



What is copyright?

Copyright protects [17 U.S.C. § 102(a)]

1. “original works of authorship” 

“Original, as the term is used in copyright, means only that the work was independently created by the author (as 
opposed to copied from other works), 

and that it possesses at least some minimal degree of creativity” [Feist v. Rural Telephone (1991)]

2. “fixed in any tangible medium of expression'' 

“sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period 
of more than transitory duration” [17 U.S.C. § 101]
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What is copyright infringement?

By Disney Enterprises, Inc. - https://www.bbc.co.uk/newsround/46145370 [1], Fair 
use, https://en.wikipedia.org/w/index.php?curid=39132269



Exclusive rights

reproduction

adaptation

public distribution

public performance

public display 

What is copyright infringement?



So it’s that simple, right?

By Disney Enterprises, Inc. - https://www.bbc.co.uk/newsround/46145370 [1], Fair 
use, https://en.wikipedia.org/w/index.php?curid=39132269



So it’s that simple, right?  Nope!

[Warhol v. Goldsmith 2023]

Left: Photograph by Lynn Goldsmith ; Right:  Silkscreen by Andy Warhol - 
https://www.cnn.com/2022/10/12/politics/andy-warhol-prince-supreme-court/index.html
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So it’s that simple, right?  Nope!

[Warhol v. Goldsmith 2023]

Left: Photograph by Lynn Goldsmith ; Right:  Silkscreen by Andy Warhol - 
https://www.cnn.com/2022/10/12/politics/andy-warhol-prince-supreme-court/index.html

Are these two works 
substantially similar?

Is Warhol’s adaptation 
transformative (fair use)?



Direct Infringement 

Infringement is strict liability (one who makes a copy liable even if they did not intend to infringe)

Vicarious Infringement 

A direct financial benefit from the infringement by a party who has the right and ability to control it

Contributory Infringement 

A material contribution to the infringement by a party with knowledge of it (subject to the Sony 
defense for one who merely distributes a device that is capable of substantial non-infringing uses)

Inducing Infringement 

A material contribution by a party who intends to cause infringement

Who is liable?



A partial list of controversial technologies 

Photocopier

VCR

Hard drive

Router

Search engine

Distributed hash table

On-demand streaming

… all of these have raised hard questions about which parties are liable



Copyright is tricky



Copyright is really tricky for generative AI
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An intuition for arbitrariness in empirical fairness
Is generative AI fair use?
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An intuition for arbitrariness in empirical fairness
Is generative AI fair use?   
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This started out as a short 
piece on RAG in 2022 🥲



Systems will change, 

hopefully this framework 
will stay useful
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What does this have to do with copyright?

Supply chain

What technical and creative artifacts are 
produced

When these artifacts are produced and 
stored

Who exactly is involved in the production 
process

Copyright infringement analysis

What is potentially an infringing artifact?   
dd    

When in the production process it is 
possible for infringement to occur?

Who is potentially an infringing actor?

It’s a lot more complicated than asking “is generative AI fair use?”
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Substantial similarity

Left: Photograph by Lynn Goldsmith ; Right:  Silkscreen by Andy Warhol - 
https://www.cnn.com/2022/10/12/politics/andy-warhol-prince-supreme-court/index.html
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We are going to use a very specific 
definition of memorization

genlaw.org/glossary.html

Carlini et al. 2023



Substantial similarity & memorization

Carlini et al. 2023

Memorization is…

Wholesale copying

Contained within a model
 
Exposed as a generation
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Substantial similarity & the “Snoopy effect”

“Snoopy effect” (Matthew Sag)
Prompt Stable Diffusion to generate 
"Snoopy", and it does

Not necessarily memorization
Might not yield a verbatim copy of a 
training data example

Could contain elements that are 
substantially similar to copyrighted 
material 

Who is a potential infringer?



"an adventurous archaeologist 
with a whip and a fedora"

The authors, Midjourney

Who is a potential infringer?

What’s the user’s intent?

Variations on the “Snoopy effect”



"a golden robot which is not c3po”

“Franky”, Midjourney

Who is a potential infringer?

What’s the user’s intent?

Variations on the “Snoopy effect”



@venturetwins (Twitter)
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A digression on systems



Possible outcomes

No liability

Liability for generations only

Notice and removal

Infringing models



Lessons

Too complicated to make sweeping rules prematurely

1. copyright touches every part of the generative-AI supply chain

2. copyright concerns cannot be localized to a single link 

3. design choices matter

4. fair use is not a silver bullet

5. generative AI does not make the ordinary business of copyright law irrelevant

6. analogies can be misleading
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The GenLaw Center

genlaw.github.io 

https://genlaw.github.io/


…

genlaw.org/glossary.html 

https://genlaw.org/glossary.html
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